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 Introduction

Collective bargaining in the public sector has traditionally been prohibited 
in Peru. The government sought to control salary costs of public workers by 
 prohibiting inclusion of salary increases in collective bargaining. The 1993 
 Peruvian Constitution in Article 42 therefore mentions only the right to  organize 
and the right to strike but not the right to collective bargaining. However, in 
practice, Article 42 did not stop the big trade unions – in the education, health, 
state sectors – from negotiating collective agreements that included wage in-
creases. In other words, the prohibitions applied de facto only to weaker unions.

In budget legislation, responding to the rise of collective agreements in the 
public sector, the Ministry of Economy and Finance prohibited any financial 
increase of wages through collective bargaining or arbitration awards. The 
Civil Service Act (No. 30057 of 2014) includes the same prohibition. Trade 
unions of public servants filed claims of unconstitutionality against these 
budget acts and the civil service law, arguing that the prohibition was a viola-
tion of the right to collective bargaining. The Constitutional Tribunal of Peru 
declared, in a judgment of 3 September 2015, the prohibition in budget acts 
unconstitutional.

 The Judgment

Peru’s Civil Service Act of 4 July 2013 establishes a unitary and exclusive re-
gime for civil servants in public institutions. In one of its regulations, the 
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Act  prohibits collective bargaining outcomes that result in economic com-
pensation for public servants; only nonfinancial improvements are allowed  
(Article 44).

The judgment of the Constitutional Tribunal of Peru concerns complaints 
by trade unions regarding a series of restrictions and prohibitions established 
by the Act.1 In its analyses of the right to collective bargaining in the public 
sector, the Tribunal referred to the International Labour Organization (ilo) 
conventions as well as to the report of ilo supervisory bodies – the Committee 
of Experts on the Application of Conventions and Recommendations and the 
Committee of Freedom of Association – as having motivated their declaration 
of unconstitutionality.

The three most relevant issues of the judgment are, first, the constitutional 
recognition of the right to collective bargaining of public servants; second, the 
right of public servants to collectively bargain an increase of their earnings; 
and, third, the Tribunal’s recommendations on the scope of an act for collec-
tive bargaining in public administration.

One source of controversy was the absence in the Constitution of the right 
to collective bargaining in the public sector. Only the rights to organize and 
to strike are established (Article 42). However, the Tribunal had, in two previ-
ous judgments, declared that public servants were entitled to collective bar-
gaining. First, the judgment of 12 August 2005 establishes that trade unions of 
public servants are entitled to collective bargaining under the conditions laid 
down in Article 42.2 Second, the judgment of 3 September 2015 states that pub-
lic servants have the right to collective bargaining.3 Thus both public servant 
trade unions and public servants themselves have this right.

In the current judgment, however, the Tribunal asserts a close link between 
the right of public servants to collective bargaining, the right to  freedom of 
association and the right to strike. On the one hand, the right to organize guar-
antees the representation of the interests of workers, and that representation 
takes place by means of the right to collective bargaining. The right to orga-
nize is the material presupposition for the exercise of the right to  collective 

1 Constitutional Tribunal of Peru, Collective Bargaining in the public sector in relation to the Civil 
Service Act, Exp. Nos. 0025-2013-Pirre; 0003-2014-pi/tc; 0008-2014-putc; 0017-2014-P1/1C, 26 
April 2016.

2 Constitutional Tribunal of Peru, Case concerning the Public Employment Act, Exp. No. 1035-
2001, 12 August 2005, para. 52. Article 42 of the Constitution excludes public officials with 
decision-making powers, those who hold positions of trust or management, and members of 
the Armed Forces and the National Police from the right to unionize and to strike.

3 Constitutional Tribunal of Peru, Case concerning the Budget Acts, Exp. Nos. 003-2013, 004-2013 
and 023-2013-pi-tc, 3 September 2015, para. 46.
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 bargaining. On the other hand, the right to strike materializes within the 
 collective bargaining process, where it must be exhausted in order to be 
exercised.4

The argument on the link between the right to organize and the right to 
collective bargaining is strong. The two rights have a cause and effect relation-
ship. The argument on the link with the right to strike is weaker. The collective 
bargaining right must be exhausted before the right to strike is exercised.

The importance of this decision is that the right to collective bargaining of 
public servants is established as part of the essential content of the right to 
freedom of association as enshrined in Article 42 of the Constitution.

 Prohibition of Financial Compensation in Collective Bargaining

The prohibition of financial compensation in public-sector collective 
 bargaining had its origins in the Administrative Career Act (No. 276) and is 
incorporated in successive budget acts.5 The Constitutional Tribunal declared 
the prohibition in budget acts unconstitutional in its judgment of 3 September 
2015. The Civil Service Act, however, retains the prohibition.

The Tribunal cited three grounds in determining whether Article 44 of the 
Civil Service Act could prohibit financial compensation in collective bargain-
ing in the public sector. First is whether the prohibition affects the essential 
content of the right to collective bargaining of public servants. Second is 
whether an available alternative method for determining working conditions 
or terms and conditions of employment for public servants is in accordance 
with ilo Convention No. 151 on Labour Relations (Public Service). Third is 
whether the principle of a balanced budget limits the right of public servants 
to collective bargaining.

The Tribunal ruling established that the concept of “working conditions 
or terms and conditions of employment” is broad and includes  financial 

4 The Tribunal restricts the exercise of the right to strike to the failure of collective bargaining.
5 Article 44 of the Civil Service Act (Prohibition of remunerative increases):

Public entities are prohibited from negotiating with their workers, directly or through 
their trade unions, working conditions or benefits involving increases of financial com-
pensation or modification of the Unified Remuneration System established by this Act, in 
harmony with Article 60 of the Constitution of Peru (1979). Any provision to the contrary 
is void. [Translation by author]

Each year, the Budget Act prohibits increases of financial compensation in collective bar-
gaining among public servants.
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 compensation.6 The Tribunal came to its conclusion by relying on the ilo 
Committee of Experts interpretation of Article 7 of ilo Convention No. 
151, which refers to the right of public servants to participate in collective 
 bargaining to determine their terms and conditions of employment, including 
remuneration and other subjects with financial implications.”7 The Tribunal 
interpreted the two concepts together and integrated them. By including fi-
nancial compensation in matters of working conditions or terms of employ-
ment, a general prohibition becomes a violation of the public servant right to 
collective bargaining.

Article 28(2) of Peru’s Constitution establishes the obligation to promote 
collective bargaining. Although Article 7 of Convention No. 151 allows for other 
methods, the Tribunal holds that the constitutional obligation gives prefer-
ence to the right to collective bargaining because the other methods do not 
guarantee working conditions or terms and conditions of employment. The 
Tribunal relied again on ilo supervisory bodies in reaching the conclusion 
that financial compensation is subject to collective bargaining. The Tribunal 
held that the promotion of collective bargaining is a results obligation.

The judgment of 3 September 2015 provides that the principle of budgetary 
equilibrium of Articles 77 and 78 of the Constitution is a limit on the right to 
collective bargaining of public servants.8 The principle of a balanced budget 
under the Constitution entails that increases in wages and working conditions 
of civil servant are subject to the State budget. That is, any increase or spending 
for workers should have the support of economic resources from the Ministry 
of Economy and Finance that prepares the budget. The principle does not pro-
hibit collective bargaining in the public sector. The parties may enter into any 
agreement within the scope of the available resources as established by the 
budget. It reproduces the same criteria as in the relationship between law and 
collective autonomy, where the level of availability under the law defines the 
limits of collective bargaining. The significant difference is that those limits do 
not come from legislation, but from a constitutional provision.

6 In two previous judgments, the Constitutional Tribunal examined the notion of working 
conditions and terms of employment: Exp. No. 0261-2003-aa/tc, 26 March 2003, para. 3; Exp. 
Nos. 003-2013, 004-2013, and 023-2013-pi/tc, 3 September 2015, paras. 60, 61, 62.

7 International Labour Organization, Application on Labour Standards 2015 (1): Report of Com-
mittee of Experts on the Application of Conventions and Recommendation (Geneva: Interna-
tional Labour Office, 2015), p. 128.

8 Constitutional Tribunal of Peru, Judgment, Exp. Nos. 003-2013, 004-2013 and 023-2013-pi-tc, 3 
September 2015, para. 90.
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In the opinion of the Tribunal, the principle of a balanced budget can 
limit collective bargaining but cannot prohibit it. A prohibition on collective 
 bargaining is void or ineffective. There is a prohibition on collective bargain-
ing when the State budget provides no resources for collective bargaining or 
only symbolic resources to pay compensation. In both cases the constitutional 
right is violated. Furthermore, the Constitutional Tribunal recognizes that the 
right of collective bargaining may be restricted in exceptional situations. These 
restrictions must be based on objective justification (for example, a severe eco-
nomic crisis) and must of a temporary nature.

In conclusion, the Constitutional Tribunal states that the prohibition on fi-
nancial compensation in the Civil Service Act is a violation of the right to col-
lective bargaining and is therefore unconstitutional.

 Tribunal’s Recommendations on Collective Bargaining Provisions 
in the Civil Service Act

Given the unconstitutionality of the Civil Service Act’s restriction on collec-
tive bargaining in the public sector, the Tribunal recommended that Congress 
reviews the Act. The recommendations are based on the constitutional juris-
prudence and the interpretation of international labor standards, as identified 
by the ilo Committee of Experts and Committee on Freedom of Association. 
The recommendations are summarized as follows:

 • Right to receive information in a timely manner. The public entity participat-
ing in the social dialogue must provide information on the economic and 
social situation of the State to allow negotiation on an equal footing with 
the employer.

 • Intervention of a competent public authority on the negotiation of wages. Col-
lective bargaining of wages in the public sector has an impact on the public 
budget; a competent authority may therefore facilitate the negotiations but 
should not interfere with the autonomy of the parties.

 • Admissibility of various levels of negotiation. The government should autho-
rize and promote collective bargaining procedures at various (sectoral and 
regional) levels.

 • Negotiations in advance of budget approval. The timing of collective bargain-
ing should be harmonized with the timing of budget approval procedure.

 • Limited collective bargaining. Limitations on collective bargaining must be 
for objective reasons and of a temporary nature.
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 • Good faith. The principle of good faith in collective bargaining is sacred and 
must be applied at all times.

 Conclusion

The unconstitutionality of the prohibition of financial compensation in col-
lective bargaining of public servants is a violation of an essential element of 
the right to freedom of association. This conclusion of the Tribunal is based on 
the interpretation of international labor standards and decisions of ilo super-
visory bodies. The judgment is thus an excellent example of the harmonious 
relationship between international labor law and domestic law.
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